
to be sought beforehand. The discovery of any such matters obviously has an
impact on timing and costs.
When it comes to developing land adjacent to waterways there are usually special

consents required in addition to the usual planning permission. For example,
developments adjacent to the River Thames where works are needed on or
overhanging the high water mark of the River will require a licence from the Port
of London Authority. Consent is also needed from the Environment Agency.
Developers in the City of London need to consider the effect of the ownership

of the “charter streets”. Charter Streets are those streets within the boundaries of
the City of Londonwhich were in existence in 1638. Pursuant to the Charter granted
by Charles I the ownership of the streets was reserved for the Crown Estate and
then in 2009 sold to the City of London. In most streets the local authority will
adopt the surface and airspace necessary for vehicles and it is usually presumed
the owners of the adjoining land own half of the width of the road itself. However,
for charter streets the City’s consent will be needed for any encroachment of the
development onto the street or even any overhang above street level. A licence
with the appropriate fee will need to be negotiated and agreed with the City before
any development commences.
As is always the case for development, good advice and thorough investigation

is needed in the early stages of a project to avoid any unexpected surprises resulting
in delay and additional cost. However, these types of issues are simply part of the
development process in prime locations.

Ben Kilshaw*

Several Practical Aspects of Use of FIDIC Contract
Forms in Kazakhstan

FIDIC forms of contract; Kazakhstan

1. Introduction
Kazakhstan is one of the Central Asia’s largest economies, rich in natural resources,
including oil, gas, coal and various types of minerals. To support development
and transportation of these natural resources, Kazakhstani Government implemented
several massive initiatives of infrastructural development over the last decade,
including construction of major pipelines (such as Beineu-Shymkent pipeline and
Asia Gas Pipeline), production facilities (such as, for example, chemical and
bitumen plants), airports, toll roads and other infrastructural objects. These
initiatives were financed mainly by credit facilities provided by international
financial institutions (such as European Bank for Reconstruction and Development
(EBRD), Asian Development Bank (ADB), China Development Bank (CDB) and
many others), and implemented by the Government and development institutions
controlled by it with engagement of international and local construction companies.

* Partner at Hamlins LLP.
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Even though Kazakhstan’s economy has substantially suffered from recent oil
prices downfall in 2015, resulted in fluctuations of exchange rate of national
currency (tenge: KZT), Kazakhstani Government is continuing to develop
infrastructural projects, and trying to use alternative financing solutions, including
various forms of public-private partnership.

Historically, the building contract forms used in construction of infrastructure
facilities in Kazakhstan over the last decade are FIDIC forms, for several reasons.
First, FIDIC forms are universal by nature, and contain special provisions to enable
the parties to decide under which nation’s legal system the contract will be
executed.1 Second, at least at the initial stage, major infrastructural developments
in Kazakhstan were realised by international contractors with participation of
international financial institutions, trying to use building contract forms being
more familiar to them (such as FIDIC) comparing to contracts based on Kazakh
law provisions (we need to mention that there is no traditional standard construction
contract form in Kazakhstan similar to FIDIC). Third, local employers and
contractors also understand advantages of well-developed construction contract
forms for implementation of complex projects.

Such construction contract forms as those of the Institute of Civil Engineers
(ICE) or the Joint Contracts Tribunal (JCT) and others are generally not widely
used in Kazakhstan.

FIDIC was established in 1913 and is well-known for its range of international
contracts in construction industry, for clients, consultants, sub-consultants and so
on.2

In Kazakhstan, the following forms of FIDIC contracts (first introduced in
1999) are most popular:

• Conditions of Contract for Construction (“Red Book”);
• Conditions of Contract for Plant and Design-Build (“YellowBook”);

and
• Conditions of Contract for EPC/Turnkey Projects (“Silver Book”).

2. Use of FIDIC contracts in Kazakhstan—practical issues
It should be noted that FIDIC contracts normally require a substantial adaptation
for use in Kazakhstan, first, because some conditions of these formsmay contradict
the provisions of local laws and, secondly, because the structure of these contracts
may not be comfortable for use in local conditions from a practical standpoint.
Detailed description of the required amendments is not a key goal of this
analysis—rather, in this article, we decided to describe several key matters that
may better demonstrate the manner of use of FIDIC forms in Kazakhstan.

2.1. Structure of FIDIC contract forms
As John Murdoch and Will Hughes underline in Construction Contracts

1 J. Murdoch and W. Hughes, Construction Contracts: Law and Management, 3rd edn (Routledge, 2000)
2 See http://fidic.org/about-fidic. [Accessed 7 August 2016].

690 Construction Law Journal

(2016) 32 Const. L.J., Issue 6 © 2016 Thomson Reuters (Professional) UK Limited and Contributors



“the most interesting feature of FIDIC is the way that it is split into two parts:
Part I of the conditions is of general applicability and Part II contains optional
clauses specific to each project”.3

Part I is normally referred to as the “General Conditions” and Part II as the
“Particular Conditions”. Generally speaking, the general conditions are a contract
form themselves—they describe key conditions of the contract, obligations of the
parties, obligations of construction engineer, payment mechanisms, dispute
resolution clauses, force-majeure clauses and many other. As seen from the names
of FIDIC contract forms mentioned above, each contract form is used for a specific
type of construction project—from “simple” construction where a contractor is
responsible for physical construction and commissioning (Red Book) to “turnkey”
construction where a contractor is responsible for engineering, procurement,
construction and commissioning on a “turnkey” basis (Silver Book). The general
conditions of each contract form describe the scope of rights and obligations for
each specific type of contract—needless to say, that obligations of the employer
under the Red Bookwould substantially vary from his obligations under the Silver
Book. Therefore, the general conditions are supposed to be used by reference, or
“as printed”, since they constitute not only a contract, but also a well-balanced
guide for parties to a construction project describing key stages of construction
and responsibilities of the parties attributable to each stage.

At the same time, it is clear that parties to a construction contract may wish to
amend the general conditions when necessary. To do so, they use the particular
conditions, allowing deletions, or amendments to those provisions of the general
conditions which are not applicable or not required for purposes of a specific
project. Provisions of the particular conditions refer to provisions of the general
conditions; amend them and/or delete where necessary.

This structure looks practicable and well-organised, but only assuming that
parties to a construction contract are well familiar with the general conditions. In
that case, referring from the particular conditions to the general conditions for
proper understanding of each particular clause of contract will not be a problem.
This is not true when parties to a construction contract are not very familiar with
the general conditions—not only provisions “as is”, but also meaning and practical
interpretation. Like, for example, in Kazakhstan.

In our practice over the last decade, we saw many cases when representatives
of both employer and contractor—accountants, lawyers, construction engineers
and technical staff—face substantial difficulties with a need to refer from the
particular conditions to the general conditions for proper understanding of
provisions of contract. This could be demonstrated by looking to payment
mechanisms—an accountant shall first understand the payment mechanism under
the general conditions, then understandwhether and to what extent suchmechanism
has been amended by the particular conditions and, in case any of the appendices
to a contract provide for instructions relating to payments—understand them too.

Another practical aspect of that issue is the understanding of contract provisions
by third parties not involved in drafting or implementation of construction contract
from scratch—for example, by judges in state courts which normally consider

3Murdoch and Hughes, Construction Contracts: Law and Management, 3rd edn (2000), p.105.
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disputes relating to construction projects realised by the state or with participation
of the state. In most of the disputes there we represented one of the parties in a
FIDIC-form-based contract, proper understanding of contract structure and
provisions was one of key subjects for discussion.

From a practical standpoint, we do not see how a two-tier structure of a
construction contract in Kazakhstan helps to address issues arising out of its
implementation, rather, we see that such a structure may result in problems in
understanding and interpretation of contract provisions in a situation where most
of local constructionmarket participants are unfamiliar with the general conditions.
It could be recommended to make amendments directly to the general conditions
instead of indicating them in the particular conditions with reference to the general
conditions; however, such a recommendation would only work for cases which
will be considered by Kazakh state courts. Obviously, the two-tier structure shall
not constitute a major problem in case a dispute is considered by reputable
international arbitration, such as the under LCIA Rules.

2.2. Indemnity
While FIDIC is normally considered as a common-law based contract form, it
having been initially developed based upon English ICE Law form ICE (4th etn4)
and has adopted several English Law concepts, including, for example, the concept
of indemnity. For the purposes of this article, indemnity is understood to be an
agreement made between two parties, in which one party (the indemnitor) agrees
to indemnify and hold harmless the other party (the indemnitee) from all claims,
damages, losses and expenses in respect of the scope of circumstances agreed
between the parties, notwithstanding the fact that the indemnitor may not be directly
responsible for such loss or damage.

For instance, according to cl.17.1 of Conditions of Contract for Plant and
Design-Build 1999 (Yellow Book):

“The Contractor shall indemnify and hold harmless the Employer … against
and from all claims, damages, losses and expenses (including legal fees and
expenses) in respect of ...
b) Damage to or loss of any property, real or personal (other than the

Works), to the extent that such damage or loss: (i) arises out of or
in course of or by reason of the design, execution and completion of
the Works and remedying of any defects, and (ii) is attributable to
any negligence, willful act or breach of the Contract by the
Contractor, the Contractor’s personnel, their respective agents, or
anyone directly or indirectly employed by any of them.”

The same condition is established for the employer towards the contractor.
Under Kazakh law, an indemnity clause in a commercial contract is not fully

enforceable, except for under insurance agreements. According to art.350 of the
Kazakh Civil Code (General Part): “The debtor, having violated an obligation,
shall reimburse to the creditor all losses caused by such violation”.

4Murdoch and Hughes, Construction Contracts: Law and Management, 3rd edn (2000).
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“An agreement of the parties [in a civil obligation] on release of a debtor
from liability for reimbursement of the damages caused by violation,
concluded prior to such violation, is not effective, however, the parties may
by their mutual agreement agree on reimbursement of actual damage only”.5

This, in fact, means that Kazakh law is based upon a principle of direct liability
of the causer. While under Kazakh law it is possible to agree that one party to a
contract shall pay for all losses caused to the other party, even though such party
is not a cause, it is not possible to agree that one party to a contract shall release
the other party from all and any claims under such contract. Such provision,
introduced to a contract, will not be effective in Kazakhstan, specifically in relations
with third parties, including state authorities.

Let us consider, for example, a case in which a Kazakh branch of a UK
construction company is implementing a project in Kazakhstan. In case such branch
causes any violation of local laws (for example, certain unlawful pollution of
environment took place as a result of activity of such a company, or certain damage
to third parties), Kazakh law enforcement authorities will consider the branch as
liable, even in the case where the contract concluded between such branch and a
local employer provides that the local employer shall indemnify the contractor
from any and all claims on the territory of Kazakhstan.

To address that question, we normally add a “reimbursement” provision to the
indemnity clause, stating that, if direct indemnification is not possible, an
indemnitor is not responsible for related legal consequences (such as administrative,
or criminal liability), but shall reimburse all financial losses resulting from violation
to the indemnitee.

2.3. Acceptance and completion
The acceptance schedule under a major construction project normally includes
two key stages of completion: mechanical completion and final acceptance.
According to Kazakh law, facilities after construction shall be accepted by the
client (employer) together with contractor and other parties to a construction
project.6 Such acceptance confirms readiness of a facility for use, and the certificate
of such acceptance is considered as a title document to a facility.

It is crucial to ensure active participation of a contractor in such a mandatory
acceptance, because the contractor is one of the signatories of the acceptance
certificate, and shall eliminate all omissions identified by state authorities in the
process of acceptance. Therefore, we believe that such mandatory acceptance can
be considered neither as a mechanical completion (because mechanical completion
does not mean the final readiness for use) nor as a final acceptance (because after
the final acceptance obligations of the contractor relating to construction are deemed
completed). Therefore, it is necessary to ensure that time-wise, such mandatory
acceptance shall take place after the mechanical completion but prior to the final
acceptance, and introduce related provisions to the contract.

5Civil Code of the Republic of Kazakhstan (General Part), 27 December 1994, as amended.
6The Law on Architectural, City Development and Construction Activities in Kazakhstan, 16 July 2001 Ch.11.
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We also note that according to Kazakh laws the mandatory guarantee period
after acceptance (which is basically an analogy of the defects notification period
under FIDIC forms) shall not be less than two years.7

3. Conclusion
By way of conclusion, as can be seen from the above examples, it is not
recommended to use FIDIC forms in Kazakhstan “as printed”. Substantial
amendments are normally required to ensure that performance of FIDIC contract
by parties will be completed successfully, within the timeframe and the budget
reasonably expected by the parties. While it is obviously not possible to guarantee
that introduction of these amendments will ensure avoidance of disputes, they
should normally make a contract easier to enforce.

Yerzhan Yessimkhanov*

Choosing the Right Procurement Route: The Third
Heathrow Runway

Airports; Construction projects; Public procurement

Introduction
In July 2015, the Airports Commission, chaired by Sir Howard Davies, announced
its recommendation that a new runway at Heathrow is the best way to secure the
UK’s future in global aviation and boost Britain’s economy. The long standing
debate on UK airport expansion appears to have finally been resolved by the
unanimous recommendation of the Commission.
If the Government does commit to a third runway at Heathrow, what are the

procurement challenges faced in building the first new full-length runway in the
south-east since the Second World War?

The Davies report
In 2012, David Cameron asked the Airports Commission (the Commission) for
its recommendations to maintain the UK’s position as a global aviation centre.
The Commission found that without new capacity in London or the south-east,
the UK would cease to contend with its European rivals as a global hub. It
recommended an additional 3.5km runway at Heathrow, positioned to the
north-west of the existing runways, at an estimated cost of £18 billion.
Despite being the most expensive and politically contentious of the shortlisted

options, the Commission stated that a third runway at Heathrow would deliver the
greatest benefits. The decisive factor was Heathrow’s position as a pre-eminent

7The Law on Architectural, City Development and Construction Activities in Kazakhstan, 16 July 2001 art.69.
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